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Statement. 


This is an appeal from a judgment of the Supreme Court 
of the District of Columbia, entered in an action at law upon 
the verdict of a jury in favor of the defendant. The action 
was upon a promissory note for $5,000.00, dated August 17, 
1908, payable at twelve months, made by one W. W. Um- 
benhauer, who was named as a defendant in the court below, 
but as to whom the summons was returned non eat, to the 
order of defendant Fox, endorsed by Fox to O. (1. Staples, 
and by said Staples to the plaintiff before maturity, for value 
and in the regular course of business (Rec., 13). 

Prior to August 17, 1908, O. G. Staples was the owner of 
the steam yacht Idler, which lay at Thousand Islands, in the 
St. Lawrence River. Umbenhauer and Fox, sojourners at 
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Staples' hotel, the Thousand Island House, at Alexandria 
Bay, New York, saw the vessel, rode upon her, and proposed 
to buy her. On August 17, 1908, they completed the pur¬ 
chase hv writings signed by all the parties (Ree., 7-8), at 
the price of $15,000.00, giving therefor their three promis¬ 
sory notes, two for $4,000.00 each and one for $5,000.00. in 
form as al>ove stated, and agreeing to form a stock company 
with capital of $50,000.00, to take over the vessel. Staples to 
have $2,000.00 of the stock to cover balance due him above 
the aggregate of the notes (Ree., 8). They intended to use 
the vessel as a pleasure craft on the waters about Philadel¬ 
phia. The contract of August 17, 1908, contains no repre¬ 
sentations concerning the vessel, its condition or equipment. 
On August 1 *8, 1908, Staples gave a hill of sale of the vessel 
which describes her—her length, breadth and tonnage; states 
when she was built, her enrollment of 1900 ‘now surren¬ 
dered owing to change of owners,” hut contains no warran¬ 
ties or representations except of right to sell and transfer. 
This hill of sale was duly recorded in the custom-house at 
Cape Vincent. N. Y., August 19, 1908 (Ree., 10-12). On 
the day of the execution of the hill of sale, August 18. Fox 
and rml>enhauer, after a conference with Avery, deputy 
collector of customs at Alexandria Bay, obtained a new en¬ 
rollment of the vessel as for the coasting trade. Fmbcn- 
hauer took and filed the “master’s oath” as master thereof, 
and Fox took and filed an oath as “managing owner” (Rec., 
120 ). 


Four or five days after the sale the vessel started for Que¬ 
bec with t mhenhauer. Fox. and Staples on board, and 
reached Montreal the next day. There Fox purchased sil¬ 
verware, linen, sheets, and provisions, and. after a brief 
stay, they went on to Quebec. After they reached Quebec, 
Staples, being ill, returned to Thousand Islands. On Au¬ 
gust 20 Fox telegraphed Staples from Montreal, to which 
place he had returned after reaching Quebec, that they (he 
and Vmbenhauer) would accept title to the Idler if delivered 
in Philadelphia at Staples’ expense, Staples to furnish a 
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Philadelphia certificate of inspection “as sea-going/’ and 
suggesting misrepresentations (Rec., 12). On the next day 
a conference of the three parties in interest was had at 
Montreal, at which the appellee claims there was a long dis¬ 
cussion as to statements alleged to have been made that the 
vessel “was seaworthy and safe for the trip down the river 
and the coast.” and that Staples reaffirmed ‘\hat the boat 
was seaworthy,” and Umbenhauer said it was not (Rec*., 31, 
do, :>7, 39), Umbenhauer and Fox having been told by an 
engineer friend who inspected the boat at Quebec (Rec., 
31) and by the pilot who was on board from Montreal to 
Quebec (Rec., US) that they “did not consider the boat safe 
and seaworthy.” 

At the conclusion of this conference on August 27 a sec¬ 
ond written agreement was made and signed by all three 
parties, which recites in substance that Staples, "former 
owner of the steam yacht ‘Idler,’ recently sold to l in hen- 
hauer and Fox ” agrees to deliver her in Philadelphia “in 
as good condition as she now is;” to save “said purchasers” 
harmless of any loss to yacht or crew on the voyage, and to 
furnish a certificate of inspection “to deliver said yacht to 
the port of Philadelphia;” to pay $300.00 towards the ex¬ 
penses of the voyage and also the wages of the captain. This 
agreement was not to affect any previous agreement (Rec., 
12-13). Later, on September 1. the registry of the vessel 
was changed from a commercial boat to a pleasure yacht and 
official permission given to take her to the jx^rt of Balti¬ 
more (Rec., 18). Fox then went to Castine, Maine, and 
Umbenhauer to Philadelphia, leaving a Mr. Dolan as their 
representative on the vessel, which presently proceeded, by 
way of the St. Lawrence River, Gulf of St. Lawrence, and the 
ocean to the port of Philadelphia, under the care of Cap¬ 
tain Davis and the crew. Dolan left the vessel at Rimouski, 
four hours from Quebec. 

The vessel encountered rough weather (Rec., 139), but 
stood the trip well (Rec., 107, 139). 
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When the vessel reached New York, after stopping at 
various intermediate points, there was some disagreement 
between Umbenhauer, who there visiteu her and went on 
hoard of her at the dock, and Captain Davis, who declined 
to take orders from him (Rec., 40, 41). Finally the yacht 
reached Philadelphia, and there Umbenhauer caused her 
to be officially inspected. Upon inspection she was declared 
short in equipment six fire-buckets and a fog-horn and in 
needed repairs to a number of life-preservers. It was also 
declared by the inspectors that she should be examined on 
dry-dock, and that her current certificate did not authorize 
her navigation on the waters of that district (Rec., 41). 

rmbenhauer was then again told that she was not a sea¬ 
going boat, and learned that the expense of putting her on 
dry-dock would l>e $150.00. He then refused to take the 
vessel, and on Septemljer ‘28 wrote Staples that the agree¬ 
ment between them was null and void, and that the 1 filer 


was subject to Staples’ demand (Kec., 42). The vessel was 
then libeled by the crew for their wages, and was sold at 
United States marshals sale for $3,500.00 (Kec., 15), and 


bought by Staples, who afterwards traded her for real estate. 
The basis of Umbenhauer’s refusal is stated in his letter 


to be that “as our contract of purchase was entered into with 
the distinct understanding that the boat would carry 250 
passengers and be seaworthy and in shape for coast traded 
and as this guarantee has not been fulfilled,” etc. ( Kec., 42). 

On September 27 or 28, 1908, appellant, who is a note 
broker and real-estate operator in Washington (Kec., 188), 
Ik night from Staples the $5,000.00 note, payable in one 
year, giving him therefor a bankable note for $4,900.00. 
Appellant knew nothing of the sale of the Idler , had no 
conversation with Staples as to where he got the note or 
what it was used for and knew nothing about it. Staples 
told appellant that it was the note of a man in Philadelphia, 
indorsed by Mr. Fox, and that he (Staples) would indorse 
it. Appellant was acquainted with Staples and knew the 
financial reputation of Fox (Rec., 188, 190). According 
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to the testimony of the appellant, which is uncontradicted, 
in the negotiation for the purchase of the note the subject 
came up by Staples asking him if he wanted to buy a good 
note. Appellant told him yes; he was always in for making 
a dollar when he could. Staples said he had a note that 
would run a year, and wanted to get a note that he could 
put in bank, and offered appellant one hundred dollars if 
he would take the note and make him one he could put in 
bank. Appellant accepted and bought it and has curtailed 
the note for $4,000.00. which he gave Staples, down to two 
or three thousand dollars and still owes part on it (Rec., 
188). 

Appellant testified that after consultation with his coun¬ 
sel, who advised him “that he could sue Staples whenever 
he got ready—when this suit was over, after, or before or 
at anv time” (Rec.. 100), and that he had the right “to elect 
who to sue”—he “elected’’ to omit Staples from the present 
suit (Rec.. 101). Appellant, when he bought the note, “knew 
no more about any trouble between Staples and Fox than 
the man in the moon,” and bought the note absolutely dis¬ 
connected from anything about the Idler (Rec.. 191). Sta¬ 
ples had had some business transactions with appellant pre¬ 
viously, and, although a man of large property and with 
credit in the banks, he went to appellant with the note be¬ 
cause he needed the money—was carrying a large amount 
of real estate and had to have a great deal of money (Rec., 
09)—and sold the note to appellant for a hundred dollars 
off because it was a vear note and could not be used in bank 
(Rec., 77). Staples has had nothing to do with the man¬ 
ner in which appellant brought his suit; had no talk with 
him on that subject; did not ask appellant not to sue him; 
“made no agreement with him to pay expenses, and has 
never paid a dollar toward the ex]>ense” (Rec., 70). 

The suit was brought by appellant in good faith, as a 
holder for value in due course, under advice of counsel, 
based upon the law in section 1211 of the Code of Law for 
the District of Columbia, which is as follows: 
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“Sec. 1211. Where nionev is payable bv two or 
more persons jointly or severally or jointly and sev¬ 
erally upon the same obligation or instrument, one 
action may be sustained and judgment recovered 
against all or any of the parties by whom tlie money 
is payable, at the option of the plaintiff:’ * * * 

The pleas were non assumpsit and nil debit (Rec., 3), 
and therefore stated no fact of defense; but the facts upon 
which the defendant, appellee, relied to defeat a recovery are 
set forth in his affidavit in support of the pleas (Rec., 3-5), 
filed in accordance with the rules of the court below. These 
facts are 


‘‘that the said promissory note was given as part of 
the consideration for the sale by the said Staples to 
the said l mbenhauer and this defendant of a yacht 
owned by the said Staples, namely, the yacht Idler, 
at and for the price of fifteen thousand dollars 
($15,000). which sale wa< made upon the faith of 
the representation, which was then and there made 
to them bv the said Staples, that the said yacht was 
seaworthy, had all the required equipments, and was 
in every way sufficient for service upon the ocean, 
was in shape for coast trade, would carry two hun¬ 
dred and fifty passengers, and would pass the neces¬ 
sary official inspection at Philadelphia for use as a 
commercial boat, for which purpose, as the said Sta¬ 
ples well knew, the defendants were purchasing her; 
that neither the said Umbenhauer nor this defendant 
had anv expert knowledge of yachts, their construc¬ 
tion, sufficiency, or equipments, and were known by 
the said Staples to be without such knowledge, and 
the said sale was made by him to the said TTmben- 
hauer and this defendant with the knowledge upon 
his part that the said purchase was made solely upon 
the faith of his said representations, the endorsement 
of the said promissory note without the words ‘or 
order.’ and his promise not to negotiate the same, 
being especially made for the protection of the said 
purchasers in case the said representations should 
prove to he inaccurate; that the said sale was made 
at the Thousand Islands, where the yacht then was, 
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from which point the said Staples undertook to have 
her brought to the port of Philadelphia; that on her 
said trip it transpired that the said boat was not a sea¬ 
going vessel, or equipped for or capable of service 
upon the ocean.” 

The other statements of the affidavit are in elalxiration of 
the charge that the vessel was unseaworthy, pointing out 
particular defects, and by way of argument in support of 
the contention raised by defendant, that the suit is not 
brought in good faith, hut collusivelv and for the benefit of 
Staples instead of the plaintiff. There is a total absence of 
averment in the affidavit, as there is of proof in the whole 
record, that Staples made the representations attributed to 
him for the purpose of deceiving defendant and his associate 
Umbenhauer, or that he practised fraud or deceit upon them 
in any way or knew the said representations to be false. 


Assignments of Error. 

Forty-six errors, based upon exceptions duly taken at the 
trial, are assigned. As these are, under the recently adopted 
rule of the court, printed in the record in regular order 
(Rec., 231-241), it is assumed that they need not be here 
set forth in extenso. These errors are numbered from 1 to 
48 inclusive, hut numbers 82 and 83 (Rec., 237) refer to 
prayers which were granted (Rec., 21G), not overruled, as 
inadvertently stated in the assignments of error. 

They are, that the court erred 

(1.) In admitting oral evidence of representations alleged 
to have been made by Staples before the written contracts 
were signed (Rec., 14). 

(2.) In admitting evidence of what the Idler sold for at 
auction after she was rejected by the defendant ( Rec., 14). 

(3 and 4.) In admitting evidence of the Idler's condition 
eighteen months after the sale (Rec., 25, 27). 

(5.) In admitting oral evidence of an alleged oral guar¬ 
antee by Staples at the Montreal conference (Rec., 56). 
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(6.) In allowing defendant to give his interpretation of 
a written contract (Rec., 56). 

(7.) In refusing to direct a verdict for plaintiff at the 
close of defendant’s evidence (Rec., 63). 

(8 and 14).) In permitting questions to be asked as to 
plaintiff’s calling of money-lender and his alleged usurious 
interest charges (Rec., 68, 189). 

(9.) In admitting testimony as to Staples’ wealth at the 
time he sold the note to plaintiff (Rec., 68). 

(10.) In refusing to admit evidence explaining why wit¬ 
ness Avery, deputy collector of customs, whose presence at 
Montreal was criticised, had accompanied Staples thither 
(Rec., 122). 

(11.) In excluding evidence as to presence on the boat of 
the witness Dolan in company with a woman (Rec., 139). 

(12.) In refusing to admit evidence as to amount for 
which Idler had been chartered (Rec., 160). 

(13.) In refusing to strike out testimony that the Idler 
was sold to Mrs. Dailey for $3,000.00 (Rec., 177). 

(15.) In permitting plaintiff to be interrogated on cross- 
examination as to his motive in not joining Staples in the 
suit (Rec., 190). 

(16 and 17.) In permitting plaintiff to be interrogated as 
to having acquired an interest in the Idler since the matters 
in suit arose (Rec., 191-192). 

(18.) In allowing witness Staples to be asked as to how 
many of the crew of the Idler he brought to Washington 
(Rec., 193). 

(19.) In permitting witness Williams to give oral testi¬ 
mony as to rules and regulations of steamboat inspection 
service (Rec., 194). 

(20-25.) In admitting testimony of witness Williams on 
surrebuttal as to the condition of the Idler eighteen months 
after the sale to Fox and Umbenhauer (Rec., 193-198). 

(26.) In refusing to allow plaintiff to examine defendant 
concerning certain statements in his affidavit of defense and 
the bona fides of his defense (Rec., 209). 
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(27.) Tn refusing to instruct the jury, on all the evidence, 
to render a verdict for the amount claimed in the declaration 
(Rec., 213). 

(28-31, 34—42.) Tn refusing to grant plaintiff’s third, 
fourth, eighth, ninth, twelfth, thirteenth, fourteenth, fif¬ 
teenth, sixteenth, seventeenth, nineteenth, twenty-first, and 
twenty-second prayers (Rec., 213-219). 

(43, 44, 45, 4<>.) In granting defendant’s four prayers 
(Rec.. 219-223). 

(47.) Tn singling out, in the general charge, the circum¬ 
stance that plaintiff had failed to sue Staples and inviting 
the jury to consider that circumstance in determining 
whether the suit was brought in good faith (Rec.. 230). 

(48.) In instructing the jury as follows: 

“Hut if he stated it as a fact that the lx>at was so 
and so, and that it was capable of doing so and so and 
was sold for that purpose, and it turned out not to be 
so and so, and not sold for that purpose, then that 
would create a defense against the note, that was 
induced by any such representation as that,” 

this instruction l)eing given in explanation of a prayer 
granted on behalf of the plaintiff (Rec., 230). 

The Errors Grouped for Argument. 

The errors assigned and to be here discussed cover the 
following propositions: 

The court erred: 

1. In admitting against the plaintiff any evidence of rep¬ 
resentations alleged to have been made at the sale of the 
vessel. 

2. In admitting testimony of oral statements*and alleged 
warranties not found in the written contracts of sale of the 
vessel. 

3. In ruling, in substance, that the oral statements alleged 
were warranties and were, if untrue, sufficient to defeat the 
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action, aiul that the defendant was not bound to ordinary 
care to inform himself in the premises. 

4. In ruling that the Montreal agreement, made after the 
defendant had been informed that the vessel was not sea¬ 
worthy or equipped for ocean service, did not so confirm the 
purchase as to estop the defendant from the defense made by 
him. 

5. hi admitting evidence of the sales made of the vessel 
after her delivery in Philadelphia, as agreed, and of her con¬ 
dition 18 months or more after the transaction here in ques¬ 


tion. 

6. In his rulings upon other incidental questions of evi¬ 
dence and of instructions, as pointed out in the assignment 
of errors. 


ARGUMENT. 

I. 

Plaintiff purchased the note in suit for value . before ma¬ 
turity and without notice of any defenses. Against him 
the evidence of misrepresentations or broken warranties by 
Staples was inadmissible. 

In a little over a month after the giving of the notes, this 
note was purchased by the plaintiff for $4,900.00 ( Rec., 
188). There is not the slightest evidence of any notice to 
him of defenses until suit was brought on another of the 
notes, more than five months after he bought the note in 
suit (Rec., 188). The endorsement was general, not quali¬ 
fied or restrictive (Code, section 1840). 

It was sought to defeat action by allowing the jury to 
guess that plaintiff omitted joining Staples as a defendant in 
the suit under a secret agreement with him (Staples), 
though there is not a scintilla of evidence to prove it, know¬ 
ing that the purpose of this agreement was to bar the defense 
of misrepresentation which Fox might make if Staples 
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should take up the note and bring suit thereon (instruction, 
Rec., 220). 

It is submitted that evidence as to motive for omitting 
Staples as a defendant (loth assignment of error. Rec., 190) 
and of intent to thereby aid him in compelling Fox to pay 
the note to the plaintiff was wholly immaterial and did not 
affect the right of plaintiff as a holder in due course, and 
that the comment of the court thereon (47th assignment of 
error, Rec., 230) and the refusal to grant plaintiff’s 21st 
prayer (41st assignment of error, Rec., 219) constitutes 
error. IIis rights were fixed when he bought the note, and 
were not affected hg the later dealings, if there were such. 

“A holder in due course holds the instrument free 
from any defect of title of prior parties and free from 
defenses available to prior parties among themselves, 
and may enforce payment of the instrument for the 
full amount thereof against all parties liable thereon” 
(Code D. C., section 1361). 

Hutchins vs. Langley, 27 App. D. C., 234. 

Hotchkiss vs. National Shoe & Leather Bank. 
21 Wall., 354, 359. 

Amer. & Eng. Encv. of Law, vol. 4, p. 327. 
and cases cited. 

Tn the purchase of this note the three elements necessary 
to the position of a holder in due course, or of an innocent 
purchaser, to wit, a valuable consideration, the absence of 
notice, and good faith, were combined (Pomeroy. Eq. Juris.. 
3d edition, section 745; United States vs. California and 
Oregon Land Co., 148 U. S., 31). 

The fact that the plaintiff, appellant, paid for the note 
in suit with another note does not deprive him of the status 
of a holder for value nor cast upon him the burden of prov¬ 
ing his own good faith or good faith of Staples in the 
transaction with Fox and Uinbenhauer. See Code, sections 
1328 and 1329, as follows: 

“Sec. 1328. Presumption of Valuable Considera¬ 
tion .—Every negotiable instrument is deemed prima 
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facie to have l>een issued for a valuable consideration, 
and every person whose signature appears thereon to 
have become a party thereto for value. 

“Sec. 1329. What is Value .—Value is any consid¬ 
eration sufficient to support a simple contract. An 
antecedent or pre-existing debt constitutes value, and 
is deemed such whether the instrument is payable on 
demand or at a future time.’’ 

Also: 

Metzerott vs. W ard. 10 App. 1). C., 514. 

Towles vs. Tanner, 21 App. D. C., 530. 

The testimony of Staples (Rec., 00, 70, 77) and ol ap- 
pellant (Uec.. 188), as to the transaction between them by 
which appellant acquired the note in suit, being uncontra¬ 
dicted. the court erred in submitting the case to the jury 
over the objection of appellant and refusing to direct a ver¬ 
dict for appellant (7th and 27th assignments of error, Uec., 
03, 213), and in refusing to grant the instruction prayed 
for hv appellant (42d assignment of error, instruction 22, 
Rec., 219), that there was ‘‘no evidence in this case that the 
plaintiff. Edwards, had any notice of the transaction between 
the defendant and Colonel Staples concerning the purchase 
of the yacht Idler and the giving of the note in suit,’’ etc. 

Nothing could defeat plaintiff’s right to recover against 
Fox except loss of title, and this could he effected only 
through satisfaction of the debt. Of this there is no evi¬ 
dence. 

The right of plaintiff, secured to him by statute (Code, 
section 1211), was to sue any one of the parties to the note, 
and this right could not be affected by any motive, secret or 
declared, prompting the omission of another or others as 
parties. 


Hamilton Traction Co. vs. Parrish (Ohio), 60 L. R. 
A., 531, 534. 

Jacobsen vs. Van Boening (Nebraska), 32 L. R. A., 
229, 230. 

Leets vs. Kessler, 54 Ohio State, 73; 40 L. R. A., 
177, and note. 
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In the first of the above-cited cases, which was a proceed¬ 
ing by Parrish to enjoin the placing of tracks in the street 
in front of his property, it was alleged in defense that the 
action was not brought in good faith and for the benefit and 
protection of plaintiff’s property, but was brought in the 
interest of rival street railroad companies in which plaintiff 
was a director (p. 532). The Supreme Court of Ohio said: 


“The contention in the pleadings and findings of 
fact as to whether Mr. Parrish brought and prose¬ 
cuted the action in good faith is of no importance, 
because if he had a legal right which he sought to 
protect by an action in a court of justice, the motive 
which induced him to bring the action cannot be in¬ 
quired into. To sustain his action if brought in good 
faith, and defeat it if brought in bad faith, would be 
to control his morals by means of a lawsuit. That 
cannot be done. Unless restrained by statute, a man 
may direct his moral conduct as he pleases. In State 
ex ret. Flowers vs. Columbus Bd. of Edu., 35 Ohio 
St., 368, the following appears on page 382: ‘If it is 
apparent that the relator is legally capable of prose¬ 
cuting this proceeding, and that he has a clear legal 
right to the remedy he is seeking, ice cannot stop to 
inquire whether he is moving of his own volition or 
at the request of some third party.’ ” 


The court further cites Lewis vs. White, 16 Ohio St., 144, 
and Frazier vs. Brown. 12 Ohio St., 294. 


Li Leets vs. Kessler the action was for an injunction 
against erecting a high fence from motives of unmixed 
malice toward the plaintiff. The court held that to grant 
the relief in face of the defendant’s legal right would he 
“not protecting a legal right, but controlling moral con¬ 
duct,” and said: 

“What a man may lawfully do cannot he pro¬ 
hibited as inequitable. It may be immoral and 
shock our notions of fairness, but what the law per¬ 
mits, equity tolerates. * * * But courts cannot 

regulate or control the moral conduct of a man un¬ 
less authorized so to do by statute.” 
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The subject is fully reviewed by the Supreme Court of 
the United States in South Dakota vs. North Carolina (19*2 
U. S., 280, 310, 311), an action to enforce payment of re¬ 
pudiated bonds given the plaintiff State by one who could 
not enforce their payment and taken over with knowledge 
and with the purpose to evade this defense. The court ad¬ 
judged North Carolina liable and declared the motives of 
the parties immaterial, quoting from Dickerman v*. North¬ 
ern Trust Co., 170 U. S., 181. 190, 191, and 192. as follows: 

“If the law concerned itself with the motives of 
parties new complications would be introduced into 
suits which might seriously obscure their real merits. 
If the debt secured by a mortgage be justly due, it is 
no defense to a foreclosure that the mortgage was 
animated by hostility or other bad motive (Davis vs. 
Flagg, 35 X. J. Eq., 491; Dering vs. Earl of Win- 
chelsea, 1 Cox Cli., 318; McMullin vs. Ritchie, 04 
Fed. K., 253, 201 ; Toler vs. East Tenn., ike.. Rail¬ 
way, 07 Fed. R., 168). The reports of this court fur¬ 
nish a number of analogous cases.” 

So. in a later case, when it was charged that there was a 
conspiracy to get the case into the Federal court and avoid 
the State courts, the Supreme Court affirmed the ruling in 
South Dakota vs. North Carolina, saying: “In such cases 
the motive of the creditor in seeking Federal jurisdiction is 
immaterial. ” 

Blair vs. Chicago, 201 U. S., 400, 448. 

See also Smith vs. Kernochan, 7 How., 198. 

So again in Dickerman vs. Northern Trust Co. it is said 
(p. 190): 

“But if the action l>e founded upon a just judg¬ 
ment, (demand) and be conducted according to the 
forms of law and with a due regard to the rights of 
parties, it is no defense that the plaintiff may have 
had some ulterior object in view beyond the recovery 
of a judgment, so long as such object was not an un¬ 
lawful one.” 
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And the court quoted approvingly from Morris vs. Tut- 
hill, 72 N. Y., 575: 

“So, also, the facts that the assignee took title from 
motives of malice and solely with a view to bring an 
action, and that the assignor assigned from a like 
motive, and without due consideration furnish no 
defense and do not impeach plaintiff’s title, * * * 

and the mortgagor can only arrest the action by pay¬ 
ing or tendering the amount due.” 

# 

The evidence of statements by Staples would have been 
inadmissible hud the action been brought by him. 

The contract was reduced to writings signed by the par¬ 
ties. These writings are the agreement of sale of August 
17, the bill of sale of August 18, and the amendatory con¬ 
tract of August 27, 1908 (Rec., 7, 8, 10, 12). 

All of these contain agreements by Staples, those in the 
bill of sale being stated to be covenants. It is now sought to 
add to these certain alleged- express warranties. This is not 
permissible under the laws of evidence. 


The Character, Legally, of the Alleged Representations. 

If the statements that the vessel was seaworthy and equipped 
for the sea and could carry 250 passengers are to l>e given 
any legal weight whatever, it must be on the ground that 
they were express warranties, for there is no distinction in 
the law between a representation of fact upon which a vendee 
may rely and a warranty. 

“Any affirmation by the seller of the quality or 
condition of a thing sold (not uttered as matter of 
opinion or belief), made by the seller at the time of 
sale for the purpose of assuring the buyer of the 
truth of the fact affirmed, and inducing him to make 
the purchase, if so received and relied on by the pur¬ 
chaser, is an express warranty.” 

Shippen vs. Bowen, 122 U. S., 575, 581. 



16 


So, in a New York ca.se where the defendant was alleged 
to have represented that certain samples of cotton were 
drawn from the bales in the warehouse of defendant and 
were true samples, and that it was good upland cotton, the 
court said: 


“There is no particular phraseology necessary to 
constitute a warranty. The assertion or affirmation 
of the vendor concerning the article sold must be 
positive and unequivocal. It must be a representa¬ 
tion which the vendee relies on and which is under¬ 
stood by the parties as an absolute assertion and not 
the expression of an opinion.” 

Mfg. Society vs. Lawrence, 4 Cowen, 440. 

It seems to be clear that any false statement or represen¬ 
tation of the condition of an article, which would be a de¬ 
fense to an action for the purchase price must be an express 
warranty; otherwise it amounts to nothing. 

Parol evidence not admissible to add a warranty not found 
in the written contract. 

“When a contract is couched in terms which import 
a complete legal obligation, with no uncertainty as 
to the object or extent of the engagement, it is (in 
the absence of fraud, accident, or mistake) conclu¬ 
sively to be presumed that the whole engagement of 
the parties and the extent and manner of their un¬ 
dertaking were reduced to writing.” 

Seitz vs. Brewers’ Ref. M. Co., 141 U. S., 510. 

In the case last cited, the defendant was sued for the price 
of a refrigerating machine. The contract of sale was in writ¬ 
ing. It set out that the machine company had sold Seitz a 
refrigerating machine of a certain size, to be constructed 
and delivered at a certain time, at a certain place, and put 
in operation in the purchaser’s brewery under the superin¬ 
tendence of a competent man, and that Seitz should pay for 
it on terms specified. The plea was the purchase was upon 
the oral guarantee that the machine was capable of cooling 



certain rooms in the brewery to a temperature sufficient^ 
low for the brewing or manufacturing of beer, and that 
plaintiff knew that the representations were false and un¬ 
founded and the machine would be worthless to the defend¬ 
ant; and, further, that the machine did not cool the rooms 
(Rec., p. 512). 

The Supreme Court held the evidence inadmissible and 
dealing with the contention of counsel that the writing was 
only a contract to sell and deliver on the one hand, and to 
purchase on the other a machine of a certain size, and that 
a contract that the machine after delivery “should do cer- 
tain work and be capable of a certain operation and should 
produce a certain effect, in no way contradicted, modified, 
or added to the original contract,” but was purely collateral 
and as such could be proved by parol (p. 515), rejected the 
argument, and said: 

“But such an agreement must not only be col¬ 
lateral, but must relate to a subject distinct from that 
to which the written contract applies, that is, it must 
not be so closely connected with the principal trans¬ 
action as to form part and parcel of it.” 

In Davis Calyx Drill Co. vs. Mallory, 137 Fed., 332 (C. C. 
App.), the vendee informed the vendor that he wanted the 
drill and machinery to bore holes through certain de¬ 
scribed strata in Iowa and was assured that the drill in 

question would do this work and sink 25 to 30 feet a dav. 

«/ 

He relied upon this assurance and made the purchase, but 
the written contract was silent upon the subject. Held: 
That evidence that the machine would not work satisfac¬ 
torily and would sink only 8 or 10 feet a day, on the aver¬ 
age, was inadmissible. 

See also: 

Martin vs. Cole, 104 U. S., 30. 

The Delaware, 14 Wall., 579. 

Gilbert vs. Moline Plow Co., 119 U. S-., 491. 

3b 
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So in De Witt vs. Berry, 184 IL S., 806, an action for the 
price of goods sold under a written contract of sale and 
purchase, signed by both parties. The defendants claimed 
to recoup damages because of the interior quality of the 
goods and alleged error in excluding an antecedent parol 
colloquim ottered as part of the contract (pp. 311, 815). 
The court said: 

“When parties have deliberately put their engage¬ 
ments into writing, in such terms as import a legal 
obligation, without any uncertainty as to the object 
or extent of such engagement, it is conclusively pre¬ 
sumed that the whole engagement of the parties and 
the extent and manner of their undertaking was 
reduced to writing, and all oral testimony of a pre¬ 
vious colloquim between the parties, as it would tend 
in many instances to substitute a new and different 
contract for the one which was really agreed upon, 
to the prejudice, possibly, of one of the parties, is 
rejected.” 

A strongly illustrative case is found in New York. 
Eighmie vs. Taylor, 98 N. Y., 288. 

The action was for breach of warranty upon the sale, for 
$6,000.00, of a half interest and lease of oil land, and of all 
the machinery for producing oil thereon. The contract of 
purchase was in writing and contained no warranties. The 
plaintiff accepted the conveyance and agreed to perform the 
covenants of the lease, protect the seller from liability there¬ 
under, and assume all debts and liabilities. 

Plaintiff was permitted at the trial to prove that the de¬ 
fendant represented that the leased premises yielded at least 
16 barrels of oil per day, and gas and water to supply the en¬ 
gines employed with all necessary fuel; that the oil was worth 
$4.00 per barrel; that the machinery, tools and fixtures were 
of the latest patterns, new and in good condition, and that 
the debts did not exceed $1,000.00; all of which representa¬ 
tions were untrue. In reversing a judgment for the plain- 


tiff and holding the evidence inadmissible, the court distin¬ 
guished representations of present condition from representa¬ 
tions of future capacity or effect and said: 

“If we go outside of the instrument to prove there 
was a stipulation not contained in it * * * there 

will be little of value left in the rule itself. * * * 

They [the writings] contain a definite agreement of 
bargain and sale; they specify the consideration; 
they describe the subject; they contain mutual cove¬ 
nants for the protection of each party and leave noth¬ 
ing of a complete, perfect, and consummated agree¬ 
ment to be supplied. On their face, no element is 
wanting of an entire contract, exhausting the final 
intentions of both parties.” 

Two other New York cases are directly in point: 
Mumford vs. McPherson, 1 Johns., 414. 

Bayard vs. Malcolm, lb., 452. 

Tn the first it was held that “when the parties, on the sale 
of a ship, reduced the contract to writing bg a bill of sale , no 
action would lie on a parol warranty made at the time of sale 
and when no fraud was alleged.” The warranty alleged was 
that the ship was copper-fastened. The court carefully dis¬ 
tinguished between warranties and deceits, and rejected the 
evidence of the parol representations. 

The second case cited was an action for deceit on the sale 
of a newspaper and was decided upon a question of the suffi¬ 
ciency of the declaration. Distinguishing again between 
warranties and deceits, and saying that fraud or a scienter is 
the gist of the latter class, and that the statement that an 
affirmation was false will not support the action, no scienter 
being alleged, the court dealing with the averment as of a 
warranty, said: 

“Without entering into an inquiry whether a mere 
affirmation is to be considered as a warranty, there is 
a fatal objection to the declaration, if considered as 
one founded on the contract. * * * All pre- 
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vious representations must be considered as conver¬ 
sations leading to a contract to be consummated by 
the bill of sale. * * * Whatever remedy, there- 

fore, the defendants may have on the contract must 

•/ 

be on the bill of sale.” 

And in Millard vs. Chaffee. 02 N. Y., 529, the court said: 

“Everything relating to the subject handled in the 
writing must, in the absence of fraud or mistake, ap¬ 
pear in the paper, or it will not be part of the agree¬ 
ment.” 

The nature of the fraud which is meant in such decisions 
as the last cited is best shown in George vs. Tate, 102 U. S., 
564, 570, where one of the assignments of error was that 
defendants were not permitted to prove that they were in¬ 
duced to sign the bond in suit by the false and fraudulent 
representations of the obligees. The court said: 

“It is well settled that the only fraud permissible 
to be proved at law in these cases is fraud touching 
the execution of the instrument, such as misreading, 
the surreptitious substitution of one paper for another, 
or obtaining by some other trick or device an instru¬ 
ment which the party did not intend to give.” 

See also Southern Surety Co. vs. Baglin. 37 
App. D. C., 16. 

In the case last cited (an action upon a bond, where the 
defense was that a fraudulent conspiracy existed between 
plaintiff and another to procure the bond) this court held 
the evidence of fraud admissible only because “if the evi¬ 
dence is to be believed, the instrument is one upon which the 
minds of the parties never met. The deceit did not involve 
the consideration for the execution- of a valid contract, but 
extended to the fraudulent securing of a contract which de¬ 
fendant had refused to make.” 

In Marshall vs. Hubbard, 117 U. S., 415, which was an 
action on a promissory note given for timber land repre¬ 
sented to contain three million feet of merchantable pine, 
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and the defense was that this was false and fraudulent, the 
Supreme Court affirmed a charge which declared that to 
. succeed in such a defense it must appear: 1st, that the repre¬ 
sentations were made; 2d. that the representations, if made, 
were fraudulent; 3d, that the defendant relied upon the 
representations, and 4th, that he had a right to rely upon 
them. 


The rule as above stated applies equally to contracts under 
seal and to those not under seal. 

Where the distinction between contracts at law and equity 
is maintained, as in the Federal courts, the party claiming 
misrepresentations to induce the contract (as distinguished 
from fraud in procuring its execution) may not defend at 
law upon this ground, but must proceed in equity for rescis¬ 
sion of the contract. 


The doctrine is ably discussed in a Missouri case, Och vs. 
M., K. & T. Ry. Co., 36 L. R, A., 442-447, where it is said: 


“The authorities which hold that the execution of. 
a contract obtained by fraud is void, although a valu¬ 
able consideration may have been passed, are based 
upon the ground that the minds of the contracting 
parties never met, and that there is wanting that 
reciprocity of consideration essential to a valid agree¬ 
ment. * * * 

“The release in question is not a mere receipt, but 
contains all the essentials of a valid contract, and un¬ 
less its execution was obtained by fraud or deception 
is a bar to the present action, until set aside in a direct 
proceeding in equity for that purpose, in which event 
the money received in consideration therefor must 
be refunded, or tendered back at the time of the in¬ 
stitution of the proceedings for its cancellation. * * * 

“A void contract may be disregarded by either 
party; a voidable contract cannot be. It will scarcely 
be contended that defendant company coul 1 have 
maintained an action against the plaintiff for the 
money paid on the contract of settlement under these 
circumstances. No executed contract where a valua¬ 
ble consideration has passed, made between parties 
competent to contract, not immoral or prohibited by 
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statute nor against public policy, is void between the 
parties thereto, however fraudulently it mav have 
been obtained.” 


See also to the same effect Pac. Mut. Life Ins. Co. vs. Webb, 
157 Fed., 155; Yandervelden vs. Chi. & N. W. Ry. Co., 61 
Fed. 54; Kosztelnik vs. Bethlehem Iron Co., 91 Fed., 606. 


No Fraud or Intended Deception Alleged or Proved. 

It is to be borne in mind that the defense is distinctly 
upon a breach of warranty, for neither in pleading nor affi¬ 
davit is it averred that the representations alleged to have 
been made by Staples were fraudulently made, or made with 
intent to deceive (Rec., 3. 4, 5), but only that the repre¬ 
sentations were made with the knowledge that they would Ik? 
relied upon, and that on the way to Philadelphia “it trans¬ 
pired that the said boat was not a sea-going vessel or equipped 
for or capable of service upon the ocean.” 

Such averments would be clearlv insufficient to maintain 

•/ 

an action for deceit (Bayard vs. Malcolm. 1 Johnson, 452), 
and must be equally futile in a defense. So there was no 
proof of fraud. Counsel for Fox declared his purpose to 
prove that Staples knew to the contrary of his representa¬ 
tions, and the court thereupon held that “evidence as to the 
alleged fraud was admissible” (Rec., 13, 14) ; but no witness 
testified to anything more than that the representations 
turned out to be untrue, while a number justified them in 
every particular. There was no evidence of any artifice to 
secure the signing of the contracts, or to prevent examina¬ 
tion of the vessel by experts, or to conceal defects; nor did 
the court submit the question of fraud in such representa¬ 
tions to the jury, but distinctly submitted it upon the war¬ 
ranty, that is to sav, whether the vessel was or was not sea- 
worthy; not whether the statements by Staples were false 
within his knowledge, or recklessly made without knowledge 




23 


on the subject. See defendant’s prayers for instructions 
(granted), Nos. I and TI (Rec., 220, 221). 

As heretofore shown, no legal distinction can be made 
between a representation of quality or condition, &c., and 
a warranty. No court before has ever declared that a breach 
of warranty necessarily involves a fraud; vet no other mean- 
ing was conveyed to the jury by the two prayers cited. No.. 1 
instructed, in so many words, that if Staples represented the 
vacht as seaworthv and fit for use on the ocean, and she was 
not seaworthy and fit for the ocean, it was enough to avoid 
the contract. 

In the court below the defendant’s counsel cited numerous 
cases to support his contention that the evidence was admis¬ 
sible. Upon examination they were found to fall within 
two classes: First, suits in equity to cancel and rescind con¬ 
tracts, and, second, actions at law for deceits. In the first 
class are Sheaffer vs. Sleade et al., 7 Blackf. (Ind.), 178; 
Chase vs. Boughton, 93 Mich., 285, and Boyce’s Ex. vs. 
Grundy, 3 Peters, 210; while in the second are JIubbell vs. 
Meigs, 50 N. Y., 480 ; Mayer vs. Dean, 115 N. Y., 556; Coon 
vs. Atwell, 46 N. II., 510; Picard vs. McCormick, 11 Mich., 
68; Stevens vs. Bradley, 89 Iowa, 174. 

Of course, in suits for damages for false statements which 
induced one to enter into a contract to his injury, and under 
bills to rescind writings for fraud in securing them, the 
admission of parol proof to show the representations could 
not be objected to. The defense in this case goes to the con¬ 
sideration of the contract sued on, and stands upon the con¬ 
tention that something may be added to the written engage¬ 
ment. 

n. 

The Montreal agreement estops the defendant to set up 
the previous representations. 

This agreement (Rec., 12) was made August 27, 1908, 
ten days after the sale at Thousand Islands and after the 
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vessel was taken to Quebec. It was prepared by Mr. Fox 
(Rec., 33, 60). On the way to Quebec the pilot, Bishop, a 
witness for defendant, after examining the Idler, advised de¬ 
fendant “that the boat was not safe" (Rec., 17), “told Fox 
and Umbenhauer he did not consider the boat seaworthy’ 
(Rec., 18), he noticed that she was “hogged;" that there 
was no life-boat; that the lx>ats she had were for fresh water 
only; that hogsheads for water on the deck were too heavy; 
that her dimensions were such as would not make a sea¬ 
worthy vessel, and that her certificate of inspection was in¬ 
sufficient for the voyage to Philadelphia (Rec., 17, 18), and 
according to Umbenhauer’s own statement (58) told him of 
them. Umbenhauer, in turn, brought them to the attention 
of Fox (Rec., 45). The witness Sperry, a civil engineer, on 
invitation of Umbenhauer, looked over the boat at Quebec 
“and afterwards went alone and examined her.” As a result 
in part of his statements to Fox and Umbenhauer that “he 
did not think the boat was safe or seaworthy'' they sent the 
telegram to Staples of August 26 (Rec., 12), which brought 
about the conference in Montreal the next day (Rec., 31, 
32). This witness “specified to Umbenhauer the defects he 
found in the boat” (Rec., 33). Und>enhauer, Sperry and 
their friend Dolan had also visited the American consul 
from whom Umbenhauer obtained information as to the 
papers necessary and the liabilities of owners and master 
(Rec., 35, 45). Umbenhauer’s testimony on the point was: 
“While at Quebec witness learned that the boat did not have 
the proper papers to take her round on the ocean; that she 
did not have the proper equipment; that she was not a sea¬ 
going boat, and from Mr. Sperry and Mr. Bishop that, in 
their opinion, she was not a safe boat” (Rec*., 45). At the 
Montreal conference the discussion was over the seaworthi¬ 
ness of the l>oat, Umbenhauer charging that she was not sea¬ 
worthy and Staples insisting that she was (Rec., 31, 36, 
37, 39). It was after all this discussion and after abundant 
opportunity for the purchasers to ascertain the facts, after 
they had been pat upon their guard, that they drew and 
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signed the Montreal agreement, which, contains no war¬ 
ranty, but bound Staples to deliver the vessel in Philadel¬ 
phia, at his risk of loss, to contribute $300.00 to the expense 
of the trip, and to pay the wages of the captain (Rec., 13). 
This writing, signed by all three parties, declares that it is 
not in any way to affect the previous agreement. There 
would hardly be a more positive confirmation by persons 
fully informed and it constitutes a waiver of any of the de¬ 
fects indicated. 

The rule governing in such case is laid down by Mr. 
Mechem as follows: 

“The buyer also, if he would rescind, must act 
promptly and consistently. If having knowledge of 
such fraud as will justify repudiation, he affirms the 
contract, he cannot afterwards rescind on discovering 
that there was a greater fraud than that of which he 
was aware at first.” 

2 Mechem on Sales, sections 941, 942. 

Baird vs. City of New York, 96 N. Y., 567. 

“Where a party desires to rescind upon the ground 
of mistake or fraud, he must upon the discovery of 
the facts, at once announce his purpose and adhere 
to it. If he be silent, and continue to treat the prop¬ 
erty as his own he will be held to have waived the 
objection and will be conclusively Ixmnd by the con¬ 
tract, as if the mistake or fraud had not occurred. 
He is not permitted to play fast and loose. Delay 
and vacillation are fatal to the right which had be¬ 
fore existed.” 

Grymes vs. Sanders et al., 93 U. S., 55. 


Slaughter’s Administrator vs. Gerson, 13 Wall., 379. is 
a case in point. 

The l>oat George Law was purchased upon a representa¬ 
tion that it drew only SV 2 feet of water when fullv laden. 
This representation was false and fraudulent; the purchaser 
had informed the owner that he could use no boat which 
drew more than 3^2 feet. 

4b 
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Justice Field delivered the opinion of the court: 

“The rules of law applicable to cases of alleged mis¬ 
representation by vendors with respect to property 
sold are well settled and render of easy solution the 
questions upon which this case must turn. * * * 

Where the means of information are at hand and 
equally open to both parties and no concealment is 
made or attempted, the language of the cases is, that 
the misrepresentations furnish no ground for a court 
of equity to refuse to enforce the contract of the 
parties. The neglect of the purchaser to avail him¬ 
self, in all such cases, of the means of information, 
whether attributable to his indolence or credulity, 
takes from him all just claim for relief;” (385) “a 
court of equity will not undertake, any more than 
a court of law, to relieve a party from the conse¬ 
quences of his own inattention and carelessness” 
(383). 

“If, having eyes he will not see matter directly be¬ 
fore them where no concealment is made or at¬ 
tempted, he will not be entitled to favorable consid¬ 
eration when he complains that he has suffered from 
his own voluntary blindness and been misled by over¬ 
confidence in the statements of another” (383). 

To the same effect are— 

Powell vs. Adams, 98 Mo., 598. 

Hunt vs. Hardwick, 68 Ga., 100. 

Fitzhugh vs. Davis, 46 Ark., 337. 

Wylie vs. Gamble, 95 Mich., 564. 

Calhoun vs. Richardson, 30 Conn., 310. 

McLean vs. Clapp, 141 U. S., 429. 

After the Montreal conference neither Fox nor Umbcn- 
hauer ever had any additional information before they re¬ 
jected the boat. 

Having signed the confirmatory agreement after having 
been squarely put upon notice, and after abundant opportu¬ 
nity for expert inspection, they took $300.00 from Staples, 
made him liable for Captain Davis’ wages, and for all dam- 
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ages and loss on the trip and repudiated their engagement 
when the vessel reached Philadelphia upon the strength only 
of their previous information! 

A synopsis of defendant’s proofs in this connection may 
aid the court. 

George W. Bellevue (Rec., 14), a marine superintendent, 
in towing and steamship business: First saw the Idler at 
Philadelphia in September, 1908; saw from a distance of 
300 to 500 yards that she was hogged; a boat originally 90 
feet long, then lengthened 25 or 30 feet, makes a narrow 
boat which will roll. “Would not sav that a vessel in a 
hogged condition would not be seaworthy,” but that a boat 
of the Idler s dimensions would be verv uncomfortable in 

\j 

sea waves or rolling, and he did not think would be safe. 
The boilers and engines seemed all right; the seams looked 
to be open as if the vessel had been strained by rolling in a 
heavy sea. He based his opinion that the Idler was not sea¬ 
worthy upon the fact that she appeared “hogged” and her 
length appeared too great for her width (Rec., 15). The 
witness did not think he told Mr. Umbenhauer of these de¬ 
fects. He does not appear to have talked with Mr. Fox. 

Charles Bellevue (Rec., 16), an engineer, master, and 
pilot: First saw the vessel at Philadelphia; saw from a dis¬ 
tance of 400 yards that she was hogged, “which might or 
might not be a detriment to her going to sea.” Did not re¬ 
gard her as a sea-going boat; would assign no reason for this 
opinion. 

William G. Bishop (Rec., 17), master: Piloted the vessel 
from Montreal to Quebec; found her certificate insufficient 
and saw she was hogged; told Fox and Umbenhauer he did 
not consider the boat seaworthy; told Mr. Fox he had better 
not go on the trip because there was considerable risk; found 
that the vessel lacked a lifeboat, a sea-anchor and fire ap¬ 
paratus. He does not appear to have seen either Fox or 
Umbenhauer after the signing of the Montreal agreement. 

Martin DeMass (Rec., 22), Charles W. Wright (Rec., 23), 
Gustav Forsberg (Rec., 25), and Lieut. Com. Williams 
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(Rec., 26): First saw the Idler at different times between 
January, 1910, and August, 1910. Of course none of them 
gave Fox or Umbenhauer anv information before the re- 
jection in September, 1908. 

A. William Sperry (Rec., 31): Saw the Idler first at Que¬ 
bec and gave Fox and Umbenhauer his opinion that she was 
not seaworthy, which caused the sending of the telegram. 
He went home a day or two after the Montreal agreement 
and does not appear to have again seen Fox or Umbenhauer. 

Frank J. Dolan (Rec., 34) : Was present at the Montreal 
conference; went back to the Idler at Quebec* and after going 
with her about 35 miles on the river, left her and went by 
rail to Portland, Maine, where he rejoined the vessel after 
she was cleaned up. From Bristol he telegraphed Umben- 
hauer the yacht had been held up by “pump trouble.” 

This appears to be the only communication from Dolan 
after the Montreal agreement. 

I mbenhauer testifies that at Philadelphia he had from 
the inspector of steamboats the written notice of September 
25, 1908 (Rec., 41), showing the vessel’s equipment to be 
short six tire buckets and a fog horn, and requiring that 
she be put in dry dock for inspection. When he learned 
that this would cost $150.00 and the inspector smiled and 
said she was not a seagoing boat, he without further inquiry, 
inspection or information rejected the vessel as unsea¬ 
worthy, the conduct of the captain in refusing to take 
orders from him being one of the things which influenced 
his course (Rec., 42). 

It is clear then that he had no information at Philadel¬ 
phia which he did not possess before he signed the Montreal 
agreement. 

The testimony of Fox himself shows that he knowingly 
substituted the Montreal agreement for all preceding repre¬ 
sentations , and was willing that Staples’ engagements as 
there expressed should measure his responsibility. He says 
(Rec., 57): 
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“When Colonel Staples agreed that he would be 
liable for the lives of the sailors, and the liability that 
the boat would make the trip from Quebec to Phila¬ 
delphia, Pa., I considered that when that was put in 
writing, that there was nothing further needed to be 
expressed so far as her seaworthiness was concerned 
than what was expressed in the contract, when he 
took that responsibility on himself. And further, 
when he agreed to acquire the proper papers which 
he stated he would furnish to get her to Philadelphia, 
I believed that if he gave papers to bring her down 
the St. Laurence and along the Atlantic coast and up 
the Delaware to Philadelphia, that we could get papers 
to take her out of Philadelphia, and take her any- 
ivheres in the world that we wanted to go with her, if 
she could take that much of an ocean voyage, and I 
considered that that contract covered those points in 
every detail!’ 

Analysis of this statement must show that Fox knowingly 
and intentionally accepted the fact of the navigation of the 
vessel to Philadelphia, at Staples’ risk, as conclusive upon 
the question of her seaworthiness and all other questions 
which had been raised. The statement quoted is not sus¬ 
ceptible of other meaning. 

Staples furnished the required papers, paid the $300.00 
toward expenses, paid Captain Davis’ wages, and the Idler 
made the trip to Philadelphia as well as any vessel of her 
size could make it, thereby fulfilling the conclusive test which 
Fox wrote into the contract. 

And it is also clear that nothing he learned from the 
Philadelphia inspectors was opposed to Staples’ statement 
that the yacht was seaworthy. We refer the court to the 
testimony of Inspector Miller at page 168 of the record. 

For the proofs of the ability of the vessel in actual service, 
members of her crew on the voyage in question testified as 
follows: 

John D. Carter , marine engineer, with the vessel on the 
voyage, says he thought “the Idler stood the trip remarkably 
well for the weather she encountered,” and thinks she was 
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not a bit worse off when she got there, having only a little 
bit of paint to brush up (Rec., 107), 

Horace Brown, the cook, after describing the tempestuous 
weather, says he “thinks the wind was blowing forty or fifty 
miles an hour in the worst storm: the boat passed through 
it for eight or nine hours. She weathered it fine. * * * 

When the Idler got to Philadelphia she was in as good con¬ 
dition as when she started—in A No. 1 shape: as a seagoing 
boat she was A No. 1. and her action was fine*’ (Rec., 139, 
140). 

Immaterial but Prejudicial Evidence Admitted. 

The most objectionable items are: 

1. Evidence of the price obtained for the vessel at the 
United States marshal's sale in Philadelphia (Rec., 14). 

2. Evidence of her condition in 1910, and that in 1910, 
Mr. Burford. her then owner, sold her for $3,000 (Rec., 
177). 

3. Evidence as to the extent of Staples' ownership of real 
and personal property (Rec., 68). 

4. Evidence to induce the jury to believe that the plaintiff 
Edwards was a lender of money at 5 per cent a month (Rec., 
68. 189). 

Th-e Sale. —The Idler was bought by Fox and Umben- 
hauer for $15,000.00. this being the price at which Staples 
was willing to sell. They repudiated their contract not be¬ 
cause the vessel was of less value, or because of any repre¬ 
sentation as to the value. Value, therefore, had no place in 
the case, yet the court, over objection, allowed the witness 
Bellevue to be asked: “What did she sell for?” and to show 
that at the marshal's sale she brought $3,500.00 (Rec., 14), 

“which was more than witness who went there to bid was 

.... . •- * - 
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willing to pay for her.” And also refused to strike out the 
testimony that Burford, in 1910. let Mrs. Daly have her for 
$3,000.00. The only purpose which this could serve was to 
prejudice the jury and induce the belief that there was a 
gross overvaluation in the sale to defendant, and this idea, 
not traversable because not in issue, must necessarily have 
worked the greatest injury to plaintiff. It may easily have 
controlled the verdict, and yet had plaintiff offered rebuttal 
evidence of value in excess of $15,000.00 it would have been 
rejected because the fact of value was not in issue. Indeed, 
when plaintiff tendered evidence as to the amount for which 
she was chartered, with a view to reflecting light on her 
value (Rec., 160), it was\'ejected (assignment of error No. 
12). The error must be apparent. 


The Vessel’s Condition in 1910. 


The sale was in August, 1908. The action was brought 
in November, 1909. and, over objection, the court admitted 
testimony of defects in the vessel found in January, April, 
and August, 1910 (Rec., 22, 25, 26, 27). 

Forsberg, the machinist, in January, 1910, found two feet 
of water in the engine-room and ice in her, and that she was 
leaking badly; also found soft spots in the hull, and ex¬ 
pressed the opinion that a sound vessel could not have be¬ 
come rotten in 18 months (Rec., 25). 

Henry Williams (Rec., 26), in March and April, 1910, 
found her without bulkheads necessary to vessels going on 
the high seas; her shape did not please him, her depth and 


beam being small as compared with her length, and ‘‘in the 
absence of definite information that the vessel had been 
found stable by actual experiment,” he judged she would be 
found unstable. Saw several (two) soft spots in planks near 
the water line—“one was about six inches long, the other 
smaller” (Rec., 29, 31)—and found some open seams and 
the cement patch, and that she had no sea-drag and life-boats, 
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and her anchors were too small. Tie thought the general 
condition of the planking at the stern was soft. 

De Mass (Rec., 22), who looked over the boat with Con¬ 
structor Williams in the summer of 1910, went further than 
that officer in detailing what was found bv them; he could 
put a kuife through the planking “almost any place above 
the water line” (Rec., 22), and found the use of concrete 
for repairs new to him and objectionable, although Forsberg 
testified it was in common use, and Thurston, the ship¬ 
builder. said that ever since he lias “been building yachts, 
for the past fifteen years, it has been customary to put cement 
between the frames.” 

Bearing in mind that there was no representation that the 
Idler was a new boat, or that her timbers were all sound, and 
that Umbenhauer had inquired of Captain Davis before the 
contract was signed “as to her history, condition, speed,” 
&e. (Rec., 46), this testimony could only be prejudicial with¬ 
out being material. 

Again, it is plain from the testimony of Thurston , the 
shipbuilder (Rec., 78, 81), and of George L. Deans (Rec., 
85, 88), the marine engineer, the conditions complained of 
in 1910 might all have come about since 1908. Mr. Deans 
testified in part (Rec., 87): 

“If a boat is left exposed to the sun, her top sides 
above the water line dry out; her oakum will become 
loosened, and if she settles into the water below her 
usual water line there is danger of her sinking. Her 
decks would become shrunken up if she was not cov¬ 
ered with water each day and show a little opening. 
Something that could be fixed with a little oakum if 
freshened up with water. A yacht such as the Idler , 
lying at a dock without fenders, would get marked 
up and mashed if there was landing beside her. Wit¬ 
ness has had experience in planking wooden vessels. 
Was sailing in a small new boat which had not been 
used eighteen or twenty months, and during that 
time had been housed; when he took her out in the 
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summer he had to put on two or three pieces where 
she had become rotten—he could put a knife through 
her—it was a kind of a dry rot.” 

Capt. Edwin S. Keeler, captain and master of steamboats 
on the lakes, testified that “in planking, unless examined 
closely, there is liable to be sap right on the edge, and when 
.the boat is caulked it is liable to start to rotting a little” 
(Rec., 93). 

The dangerous effect of testimony of a condition found 
two years after the principal transaction is most strongly 
exemplified in this case, for, impressed by it beyond its 
deserts, the jury ignored the positive testimony of these three 
experts: Thurston, who in 1904 “rebuilt the Idler from stem 
to stern, took off all the outside planking, took out all frames 
that were bad and replaced them with new, and put on all 
new planking the whole length of the boat’ (Rec., 78) ; 
Deans, the marine engineer, who corroborated Mr. Thurston, 
and in 1907 “tried her everywhere with his jack-knife, but 
did not find anything on her rotten,” and as engineer in 
charge ran her up and down the St. Lawrence from April to 
October, 1907 (Rec., 85, 86), and of Captain Keeler, who 
superintended the rebuilding of the yacht at Thurston’s, and 
says the work was satisfactory to him (Rec., 92). 

There is no evidence that during this period of nearly or 
quite two years the Idler was properly cared for to prevent 
injury and rot, and there is affirmative proof that no repairs 
were put upon her (Rec., 35, 37, 39, 189). 

Mr. Staples’ Property Interests. 

Under objection the witness 0. G. Staples was required to 
testify to the extent of his property in 1908, and showed * 
that he was the owner of a million dollars’ worth of real 
estate and of a large amount of personal property, including 
certain bank shares, worth $237,000.00 or more (Rec., 68). 
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This had no relation to the issues. Even rich men sell their 
possessions, borrow money, and discount notes received by 
them. Although no legitimate inference of fraudulent col¬ 
lusion between Staples and Edwards in the sale of that one- 
year note for $100.00 less than its face could be drawn from 
the fact that Staples is a rich man, the effect of this testimony 
upon a jury of poor, or comparatively poor, men would be 
to make them think that Staples could stand the loss better 
than Fox, and for this reason they should find for the de¬ 
fendant. In a case of conflicting testimony, such as this, 
this thought might easily serve to control the finding of the 
jury. We submit that it should have been excluded. 

Plaintiffs Calling as a Money-lender and His Alleged 

Usurious Charges. 

' 0 

There can be no doubt that the effect of the questions 
which the court allowed defendant to ask concerning plain¬ 
tiff’s practices as a money-lender and discounter of notes, such 
as “Did he lend money at 5 per cent a month?” (Kec., I>8, 
8th assignment of error) and “Do you state on your oath that 
you never discounted notes for more than six per cent?” 
(Rec., 188, 14th assignment of error), and the entire cross- 
examination of the plaintiff as to his business methods and 
practices, all under objection (Rec., 189), was to strongly 
prejudice the minds of jury to the detriment of plaintiff. 


The 48th Assignment of Error. 

The trial court granted plaintiff’s fifth prayer, viz: 

“No statement or representation, if any, made by 
Orren G. Staples to the defendant or to the said 
Umbenhauer. or both of them, before the signing of 
the note sued on, which was merely the expression of 
his opinion as to the condition of the yacht Idler or 
as to her capabilities or as to the sufficiency of her 
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equipment, would be such a misrepresentation as 
would justify the purchasers in refusing to pay the 
note sued upon” (Rec., 214). 

This embodied an undisputed statement of the law as de¬ 
clared in a very great number of cases, was justified by the 
facts in this case, was granted without objection, and needed 
no explanation. Yet the court of its own motion proceeded 
to explain it (Rec., 227) in this language, viz: 

'‘Perhaps that needs a word of explanation. If a 
man is simply giving his opinion and says, ‘Well, it 
is my opinion that this boat is so and so or so and so/ 
and that is expressed so that the parties understand 
it is only his opinion—that it is a matter about which 
opinions might widely differ, not undertaking to 
represent it as a fact, but simply his opinion—that 
would not allow the parties to make this defense. 
But if he stated it as a fact that the boat was so and 
so, that it was capable of doing so and so, and was sold 
for that purpose, then that would create a defense 
against the note that was induced by any such repre¬ 
sentation as that.” 

Among the numerous points raised by appellant’s excep¬ 
tions, well sustained not only under the rules governing the 
production of evidence, but on the merits of the transaction, 
the one discussed in the 2d subdivision of this brief, namely, 
that defendant is estopped by the Montreal agreement, seems, 
from the authorities there cited, to be removed from the 
realm of dispute or argument, and yet the effect of the above 
explanation by the court was to sweep away this ground at a 
single stroke. It fails to instruct that the vendee must, in 
order to invoke such a defense, have been in such a position 
that he had a right to rely upon the representations, and it 
was specially objected to on that ground. Indeed, the trial 
court, apparently giving to the words in the Montreal agree¬ 
ment (Rec., 13), “This agreement shall not in any way 
affect any previous agreement the said parties have made,” 
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a peculiar efficacy and a meaning quite the opposite of that 
which they must logically be construed to have, by this part 
of its instruction and by the prayers granted to the defense, 
absolutely reads out of the case the question of estoppel. 

We respectfully submit that the judgment should be re¬ 
versed and a'hew trial ordered. 

W. W. MILLAN, 

R. E. L. SMITH, 
Attorneys for Appellant. 
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